STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SARAH WDITOW CZ, as parent and
nat ural guardian of LEVI
WITOW CZ, a minor,
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FI NAL CRDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamJ. Kendrick, held a formal hearing in the
above-styl ed case on May 17, 1994, in Jacksonville, Florida.
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Jacksonville, Florida 32205

For Respondent: W Douglas Mody, Jr., Esquire
Tayl or, Brion, Buker & G eene
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STATEMENT OF THE | SSUES

At issue in this proceeding is the acceptance of the subject claimfor
conpensation, and the resolution of a dispute between the parents of the infant
as to what award, if any, they should receive pursuant to Section 766.31(1)(b),
Fl orida Statutes.



PRELI M NARY STATEMENT

On August 2, 1993, Sarah Wjtow cz, as parent and natural guardi an of Levi
Wjtowicz, a mnor, filed a claimwith the D vision of Adm nistration Hearings
(hereinafter referred to as "DOAH') for conpensati on under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan (hereinafter referred to as the
"Plan").

DOAH served the Florida Birth-Rel ated Neurol ogi cal Injury Conpensation
Associ ation (hereinafter referred to as "NICA") with a copy of the claimon
August 4, 1993. N CA reviewed the claim and on March 21, 1994, gave notice
that it "agrees that Levi W)jtowi cz suffered a birth-related neurol ogical injury
as defined in Section 766.302(2), Florida Statutes,” and that it was "prepared
to provide nedical benefits as provided by Section 766.31(1)(a) and [was]
willing to offer the full $100,000.00 as provided in Section 766.31(1)(b)."

On April 15, 1994, DOAH issued a notice of hearing advising the parties
that an evidentiary hearing would be held on May 17, 1994, as to whether "a | unp
sum benefit of $100,000, as provided in Section 766.31(1)(b), Florida Statutes,
shoul d be awarded to the nother, Sarah Wjtowi cz." The father, Janes M
Whj towi cz, who was divorced from Sarah Whjtow cz, was advi sed of the pendency of
the hearing, and at hearing requested and was granted | eave to intervene so that
the respective interest of each parent to an award pursuant to Section
766. 31(1)(b) could be resol ved.

At hearing, the parties stipulated to a nunber of facts, which are
addressed in the findings of fact which follow, Sarah Wjtow cz and Janes
Wjtowi cz were called as witnesses, and petitioner's exhibits 1 and 2 were
received into evidence.

On June 22, 1994, a stipulation was filed whereby petitioner and N CA
agreed that an attorney's fee of $5,747.00 and costs of $407.97 were duly
incurred in connection with the filing of the claimon behal f of petitioner

The transcript of the hearing was filed June 13, 1994, and the parties were
accorded ten days fromthat date to file proposed findings of fact. As of the
date of this final order no party has elected to file such proposals. 1/

FI NDI NGS OF FACT
The C ai mfor Conpensation

1. Levi Wjtowicz (Levi) is the natural son of petitioner, Sarah
Whjtowi cz, and intervenor, Janes M Wjtowicz. He was born a live infant on
February 26, 1993, at Baptist Medical Center in Jacksonville, Florida, and his
birth weight was in excess of 2500 grans.

2. The physician providing obstetrical services during the birth of Levi
was John Bordelon, MD., who was, at all tinmes material hereto, a participating
physician in the Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan, as
defined by Section 766.302(7), Florida Statutes.

3. Here the parties have stipul ated, and based on such stipulation and the
nmedi cal records of record it is found, that Levi suffered a "birth-related
neur ol ogi cal injury" as defined by Section 766.302(2), Florida Statutes, in that
he suffered an injury to the brain caused by oxygen deprivation in the course of



| abor, delivery, or resuscitation in the i nmedi ate postdelivery period in a
hospital, which rendered hi mpermanently and substantially nmentally and
physi cal |y i npaired.

4. As a consequence of the foregoing, N CA has agreed that the subject
claimis conpensable, and that it will pay all "actual expenses" previously
incurred and to be incurred in the future, "reasonable expenses"” incurred in
connection with the filing of the claimon behalf of petitioner, which pursuant
to agreenent the parties have established to be a reasonable attorney's fee of
$5,747.00 and costs of $407.97, and the payment of an award of $100, 000. 00.

G ven the circunstances, the sole, remaining issue to be resolved is the
appropriate apportionment of the award between the parents who, currently, are
di vor ced.

Apportionment of the Award to the Parents

5. Sarah Wjtow cz (Sarah) and James Whjtowi cz (Janes) were married July
11, 1987, in Ednore, Mchigan. One child, Levi, the injured infant in the
i nstant case, was born of that marriage.

6. In January 1993, approximately six to eight weeks before Levi's birth,
Sarah and Janes separated, and Janes renoved hinself fromthe marital hone.
Not hwi t hst andi ng, Janes was present when Levi was delivered by energency
cesarean section, and for the ensuing nine days. Thereafter, of the two nonths
Levi was in the hospital Janmes saw Levi "in the off hours [fromthe Navy] when
he could get in there to see him"

7. Between Levi's discharge fromthe hospital to the care of Sarah, and
Sept enber 22, 1993, Janes visited with Levi on 7 occasions. Two of those tinmes
were for 45 mnutes, one for 10 m nutes, and four were for an entire day.
O herwi se, the care of Levi was left to Sarah

8. On Septenber 15, 1993, a final judgnment of dissolution of marriage of
James and Sarah Wyjtowi cz was rendered by the Crcuit Court, Duval County,
Florida, and the primary residence and custody of Levi was awarded to Sarah
Parental responsibility was, however, shared between themw th regard to Levi.
As to visitation, the final judgnment provided:

The Husband shall have reasonable and Iibera
visitation privileges with the mnor child of
the parties upon furnishing the Wfe two (2)
weeks notice of his intention to exercise said
visitation. Said visitation shall include,

but is not linmted to, the foll ow ng:

(a) Mnimumtwo (2) weeks per year when the
Husband is on | eave;

(b) The Husband shall have visitation with
the mnor child of the parties on alternating
Chri stmas days beginning in the cal endar year
1994.

(c) The parties shall agree on a visitation
schedul e during the sunmer nonths closer to
the tine that the mnor child is of school age.
Said visitation, however, is contingent upon
the fact that the minor child will renain
within a 150 mle radius of the minor child's
doctor due to his serious nedical condition



Finally, the final judgnent approved the parties' agreenent that Sarah be
allowed to leave the jurisdiction of the court and return to the State of
M chigan with Levi.

9. Consistent with the terns of the final judgnment, Sarah returned to
M chi gan on Septenber 22, 1993, and has continued to reside there with her
parents, who assist her with the care of Levi. Janes remarried on Decenber 5,
1993, and continues to reside in Jacksonville, Florida, with his new w fe and an
i nfant son born of that union

10. Since Septenber 22, 1993, Janes has exercised his rights of visitation
on only one occasion and that occurred for a six day period in Cctober 1993 when
he, as well as his parents, cared for Levi at his parents' home in Mchigan. As
to future visitation, Janes expressed a desire at hearing to again visit with
Levi in Decenber 1994; however, it is apparent that the demands of his new
famly and naval career, as well as the great distance that divides them my
af fect that decision and severely limt any visitation Janes may choose to
exerci se. Under such circunstances, Sarah is the primary caretaker for Levi,
with all its attendent responsibilities and sacrifices.

11. As the primary caretaker for Levi, who is substantially nmentally and
physically inpaired, the demands placed on Sarah are onerous. A typical day
with Levi was described by her as foll ows:

On a typical day that he gets say therapy at
hone one of the therapists comes in which is
twice a week, three tinmes every other week,
Levi will wake up anywhere between 7 and 9
dependi ng on what kind of a night he's had.
Just recently he started having really bad

ni ghts again and we have to wake himup at 9.
He gets fed at 9, 11, 1, 3, 5, 7, and 9 by
bol us feeding. These feedings take about an
hour a piece. It takes about 20 to 30 mi nutes
torun in the mlk, the fornmula, then vyou
have to hold himupright for 20 to 30 m nutes
longer in order for his reflex not to | ose
all of the mlk. So we have about an hour to
an hour and 20 minutes in between feeds to
gi ve himeverything el se he needs.

We can give him-- whenever we play with him
it's structured therapy, and |I'm sayi ng we
because when |I'm on the phone doi ng paperwork
my momis with him She's ny babysitter

wi t hout pay. So we spend whatever tine is in
bet ween there doing structured play with him
either with his gross notor skills or fine
notor skills.

W al so have to position Levi. He doesn't
have any independent nuscle control to sit.
He cannot shift weight independently to
relieve pressure. Fortunately, we haven't
had any pressure source (sic) yet.



So then when a therapist conmes, she will work
with Levi and I will stay in the roomwhile
she is working with himbecause she shows ne
what to do for the rest of the week or weeks
dependi ng on how Levi responds to things.

| have bought a big ball for himthat he
gets facial therapy on. He's got a feeder
chair that we can try to work with himon.
He doesn't sit well so we work with that.

At each feed he al so gets exercise with his
mout h and a brushi ng programthat takes
probably five mnutes and | do that usually
while I'm deconmpressing himwhile |I'mfeeding
him so it's all part of the process included
in that hour. Also if we have to go to a
doctor, we have to -- | try to schedule it so
that we can leave in the hour after he's fed
that we've got. W can drive down there and
then we can feed himthere, go to the

appoi ntment, feed himagain, and then drive
hone. It usually involves either feeding him
inthe waiting roomor in a restaurant.

Q How about the evenings?

A He gets a bath between his 9 and 11
o'clock feed and in between there there's
also care for his stona. It doesn't take a

long tine, but it's kind of routine and
repetitive.

In the evenings -- he doesn't sleep well at
all. He has a sleeping pill right now that's
al so a seizure depressant so it acts as a
sleeping pill too. The night before I canme
down here he was up for two and a half hours
scream ng excessively and not hing woul d cal m
him that was worse than it had been just
recently, but until he was about maybe a year
old or alittle later he woul d do that al nost
every night.

Clearly, the demands placed on Sarah in the care for Levi |leave her little tine
for other activities, and greatly exceed the demands assunmed by the parent of an
i nfant not so inpaired as Levi.

12. Under the circunstances, it is apparent that, as between them the
| oss suffered by Sarah as a consequence of Levi's injury is grossly
di sproportionate to that suffered by James, and that such disparity warrants a
simlar distinction, as between them in the apportionment of any award.
Accordi ngly, based on such disparity and the I egal principles discussed infra,
it is found that of an award of $100, 000, Sarah Wjtowicz is eligible to receive
$95, 000 and Janes Wjtowicz is eligible to receive $5,000.



CONCLUSI ONS OF LAW

13. The Division of Adm nistration Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings. Section 766.301, et
seq., Florida Statutes, (1993).

14. The Florida Birth-Rel ated Neurol ogical Injury Conmpensation Plan (the
"Plan") was established by the Legislature "for the purpose of providing
conpensation, irrespective of fault, for birth-rel ated neurol ogical injury
clains” relating to births occurring on or after January 1, 1989. Section
766. 303(1), Florida Statutes.

15. The injured "infant, his personal representative, parents, dependents,
and next of kin," may seek conpensation under the Plan by filing a claimfor
conpensation with the Division of Administrative Hearings within five years of
the infant's birth. Sections 766.302(3), 766.303(2), 766.305(1), and 766. 313,
Florida Statutes. The Florida Birth-Related Neurol ogi cal Injury Conpensation
Associ ation (NI CA), which adm nisters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to the petition
and to submt relevant witten information relating to the issue of whether the
injury is a birth-related neurological injury.” Section 766.305(3), Florida
St at ut es.

16. If NICA determines that the injury alleged in a claimis a conpensabl e
birth-rel ated neurological injury, as it has in this case, it my award
conpensation to the claimant, provided that the award is approved by the Hearing
Oficer to whomthe claimhas been assigned. Section 766.305(6), Florida
Statutes. Here, the parties have stipulated that the attendi ng physician who
provi ded obstetric services during the birth of Levi was a "participating
physician" as that termis defined by Section 766.302(7), Florida Statutes, and
as that termis used in Section 766.301 through 766.316, Florida Statutes, and
that Levi suffered a "birth-related neurological injury,”™ within the neani ng of
Section 766.302(2), Florida Statutes. Such stipulation is consistent with the
medi cal records filed in support of the claimfor conpensation and officially
recogni zed. Under these circunstances, NICA's deternmination that the claimis
conpensabl e and shoul d be accepted for conpensation is approved. Section
766. 305(6), Florida Statutes.

17. \Were, as here it has been found that "the infant has sustained a
birth-rel ated neurol ogical injury and that obstetrical services were delivered
by a participating physician at the birth," the Hearing Oficer is required to
make a determ nation as to "how much conpensation, if any, is awardabl e pursuant
tos. 766.31." Section 766.309(1)(c), Florida Statutes. Included anong the
"itens relative to such injury” for which the Hearing O ficer "shall nake an
award provi di ng conpensation," are:

Peri odi ¢ paynents of an award to the parents
or legal guardians of the infant found to
have sustained a birth-rel ated neurol ogi ca
injury, which award shall not exceed

$100, 000. However, at the discretion of the
hearing officer, such award nmay be nmade in

[ unp sum

Section 766.31(1)(b), Florida Statutes.



18. The foregoing provision offers no guidance as to the basis upon which
an "award" to the parents is to be prem sed. Accordingly, it is presuned that
the Legislature intended that such award be based on the same factors that
support an award at common |aw. Vanner v. ol dshein, 216 So.2d 759, 760 (Fla.
2d DCA 1968), ("The general rule is that statutes are to be construed with
reference to appropriate principles of the common | aw, and when possi bl e they
shoul d be so construed as to nake them harnonize with existing | aw and not
conflict with long settled principles.”), and Carlile v. Gane and Fresh \Water
Fi sh Conm ssion, 354 So.2d 362 (Fla. 1977), (A statute designed to change the
common | aw rul e nmust speak in clear, unequivocal ternms, for the presunption is
that no change in the conmon | aw was i ntended unless the statute is explicit in
this regard.).

19. Pertinent to this case, the parents of a child who has suffered a
significant injury resulting in the child' s permanent total disability had, at
common law, a right to recover indirect econom c | osses such as inconme |ost by
the parent in caring for the child and for the permanent |oss of filial
consortiumsuffered as a result of the injury. United States of Anerica v.
Denpsey, 19 F.L.W S198 (Fla. 1994), and Wlkie v. Roberts, 91 Fla. 1064, 109
So. 225 (1926). In this context, "consortiun has been defined "to include the
| oss of conpani onshi p, society, |love, affection, and sol ace of the injured
child, as well as ordinary day-to-day services that the child woul d have
rendered.” United States of America v. Denpsey, supra, at S200.

20. Gven that the foregoing factors are the prem se upon which the award
of $100, 000 nust rest, so nust those factors be bal anced, relative to the inpact
the child s injury has had on the respective interests of the parents, in
apportioning the award between the parents. So considered, a significant
difference is apparent between the |oss suffered by Sarah and Janes as a
consequence of Levi's injury, including: Sarah's |ost opportunity in caring for
Levi, as compared to Janes' continued Naval career; and, Sarah's daily | oss of
Levi's conpani onshi p, society, love, affection and solace, as well as ordinary
day-to-day services Levi would have rendered had his maturati on been age
appropriate, as conmpared to Janes' periodic |oss of consortium Under such
circunst ances, the proof denobnstrates that of an award of $100, 000, Sarah
Wjtowicz is eligible for $95,6000, and Janmes Wjtowicz is eligible for $5,000;
however, no decision is reached as to whether such suns should be paid in
peri odi ¢ paynents, lunp sum or through some other nmeans. Rather, the parties
are accorded thirty (30) days fromthe date of this final order to resolve the
met hod of paynent, subject to the approval of the Hearing O ficer, failing which
a hearing will be held to address that issue.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is
ORDERED t hat :

1. The claimfor conpensation filed by Sarah Wjtow cz, as parent and
natural guardian of Levi Wyjtowicz, a mnor, and NICA' s acceptance of that claim
for conpensation be and the sane is hereby approved.

2. N CA shall make i medi ate paynent of all actual expenses, as defined by
Section 766.31(1)(a), Florida Statutes, previously incurred and shall nake
paynment for future expenses as incurred.



3. Petitioner shall recover from N CA, as reasonabl e expenses incurred in
connection with the filing of the claimfor conpensation, a reasonable
attorney's fee of $5,747.00 and costs of $407.97.

4. Sarah Wjtow cz and Janmes Wjtow cz, as the parents of Levi, are
entitled to an award of $100, 000, of which Sarah Wjtowicz is entitled to
$95, 000, and Janmes Wjtowicz is entitled to $5, 000.

5. The parties are accorded thirty (30) days fromthe date of this order
to resol ve, subject to approval by the Hearing O ficer, the manner in which the
award to James and Sarah Whjtow cz should be paid. |If not resolved wthin such
period, the parties will so advise the Hearing Oficer, and a hearing will be
schedul ed to resol ve such issue

6. Pursuant to Section 766.312, Florida Statutes, jurisdiction is reserved
to resol ve any di sputes should they arise, regarding the parties conpliance with
the terms of this final order

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 22nd day of
July, 1994.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 22nd day of July 1994.

ENDNOTE

1/ By letter dated June 22, 1994, filed June 27, 1994, petitioner's counse
advised the Hearing O ficer "we were not aware that the transcript was sent to
you on June 9, 1994, [and therefore] we did not submt a proposed order to you
within the required time period. Now that we have becone aware of what has
transpired, we will prepare a proposed order and forward it to you for your
review within the near future." To date, no such proposal has been forthcom ng
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Sue Foster, Chief
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Suite 60
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Agency For Health Care Admi nistration
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Tal | ahassee, Florida 32308

Bill ONeil, Esquire

Ceneral Counsel

Depart ment of | nsurance
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Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
revi ew pursuant to Sections 120.68 and 766.311, Florida Statutes.

Revi ew~pr oceedi ngs are governed by the Florida Rules O Appellate Procedure.
Such proceedi ngs are commenced by filing one copy of a notice of appeal with the
Agency Clerk O The Division O Adm nistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the appropriate District

Court O Appeal. See, Section 120.68(2), Florida Statutes, and Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensati on Association v. Carreras, 598 So. 2d 299
(Fla. 1st DCA 1992). The notice of appeal must be filed within 30 days of
rendition of the order to be reviewed.



